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Chapter 28
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Turkey

of the international notification.  It is also possible to demand a 
time extension within the same two-week period.  After the parties 
exchange two sets of petitions and submit relevant evidence on 
which they base their petitions and allegations, the court reviews the 
file and sets a hearing date for the first hearing which is called the 
“initial examination hearing” in the Civil Procedural Law no. 6100 
(“Procedural Law”).
It is important to note that before starting legal proceedings, the 
patent owner may send a notarised letter to the potential infringer as 
per Article 141 of the IPL.  However, this is not a pre-condition to 
starting proceedings before the IP court.

1.3	 Can a party be compelled to disclose relevant 
documents or materials to its adversary either before 
or after commencing proceedings, and if so, how?

As per Articles 219 and 220 of the Code of Civil Procedure, the 
parties are obliged to submit the documents which they, or the 
opposing party, have cited as evidence, if they are in possession of 
such documents after the trial has commenced.  If they fail or refuse 
to submit such documents, they must give their reasons for such 
failure or refusal.  In the event that they cannot give a plausible 
reason for the situation, according to the circumstances of the case, 
as a sanction the court may accept the statements of the other party 
to be true. 

1.4	 What are the steps each party must take pre-trial? Is 
any technical evidence produced, and if so, how?

With enactment of the IPL, it was settled that there is no mandatory 
step that must be fulfilled before initiating a negative declaratory 
action.  Article 154 of the IPL states that sending a notarised letter 
to the patent owner is an optional measure, not a pre-condition to 
filing an action. 
According to Article 119 of the Procedural Code, the plaintiff has to 
demonstrate and submit all evidence supporting his case when filing 
the action.  For instance, if the plaintiff requests the court to render 
an injunction, the plaintiff shall submit the necessary evidence 
with its plaint petition supporting the injunction request. If there 
is evidence which is not available to the plaintiff, the plaintiff is 
entitled to ask the court to summon such evidences from the relevant 
authorities.  If such evidence is only available to the defendant, the 
plaintiff is entitled to ask the court to order the defendant to submit 
such documents to the court.  If the defendant fails to do so, it is 
deemed that the arguments of the plaintiff have been proven.  
In cases where there is a risk that evidence may change or be 
destroyed, the plaintiff may apply for discovery of evidence per 

1	 Patent Enforcement

1.1	 Before what tribunals can a patent be enforced 
against an infringer? Is there a choice between 
tribunals and what would influence a claimant’s 
choice?

A patent can be enforced before specialised Intellectual Property 
(“IP”) courts.  It is worth noting that IP courts are found only in 
larger cities, i.e. Istanbul, Ankara and Izmir.  If there is no IP court 
in a city, a patent can be enforced before non-specialised civil courts 
of first instance in that city. 
Article 156 of the Intellectual Property Law no. 6769 (“IPL”) 
regulates which courts are competent to deal with patent disputes.  
Accordingly, if the patent owner is willing to start legal proceedings, 
the competent court is the court of the domicile of the plaintiff or of 
the place where the infringement took place (or of the place where 
the act of infringement produced effect).  Where the plaintiff is not 
domiciled in Turkey, the competent court is the court of the location 
of the business premises of the patent attorney registered before the 
Turkish Patent and Trademark Institute (the “Institute”) and, where 
there is no registration of the patent attorney, the court where the 
headquarters of the Institute is located.
If there is more than one IP court in a city, the court which will 
hear the case is determined automatically by the distribution offices 
available in court houses.  In other words, the plaintiff is not free 
to choose which IP court (e.g. first, second, etc.) will hear the case.

1.2	 What has to be done to commence proceedings, 
what court fees have to be paid and how long does 
it generally take for proceedings to reach trial from 
commencement?

In order to commence proceedings, it is sufficient to file a plaint 
petition before the competent IP court.  Court fees, including an 
advance on potential court expenses, should be deposited to the 
court to file an action.  These fees amount to approximately EUR 
250.
On the other hand, once a court action has been filed, the court 
notifies the action to the defendant party.  If the defendant party 
is domiciled abroad, plaint petition and all evidences should be 
translated into the official language of the defendant party, and 
thereafter, the defendant party should be notified officially via 
an international notification route.  In practice, the international 
notification proceedings may take six months to one year.  The 
defendant should file its first response petition within two weeks 
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1.9	 What interest must a party have to bring (i) 
infringement, (ii) revocation, and (iii) declaratory 
proceedings?

(i)	 A patent holder whose rights are infringed, or who is under 
threat of infringement, may file an infringement action as set 
forth under Article 149 of the IPL.

(ii)	 Article 138 of the IPL sets out that persons adversely 
affected/prejudiced, interested official authorities or the 
Public Prosecutor may request the invalidation of a patent.  
Moreover, the invalidity of a patent may also be put forward 
by persons entitled to claim the right to the patent.

(iii)	 Lastly, pursuant to Article 154 of the IPL, any interested 
person may institute proceedings against the holder of a patent 
to obtain judgment of non-infringement of rights conferred 
by the patent.  In practice, generic companies willing to enter 
the market with a product which could be within the scope of 
a patent begin such declaratory proceedings.

1.10	 If declarations are available, can they address (i) 
non-infringement, and/or (ii) claim coverage over a 
technical standard or hypothetical activity?

The IPL explicitly rules on the declaration of non-infringement 
actions in Article 154 of the IPL.
Accordingly, any interested person may file a declaration action 
against the patent holder to obtain a judgment of non-infringement 
of rights conferred by the patent. 
With regards to point (ii), there is no specific provision regulating 
declaration actions for claim coverage over a technical standard 
or hypothetical activity.  On the other hand, in general terms the 
determination of the scope of protection of claims is a sub-issue 
dealt with in infringement actions.

1.11	 Can a party be liable for infringement as a secondary 
(as opposed to primary) infringer? Can a party 
infringe by supplying part of, but not all of, the 
infringing product or process?

As per Article 86 of the IPL, a party can be liable for infringement 
as a secondary (indirect) infringer if a third person hands over to 
persons unauthorised to work on the patented invention elements and 
means related to an essential part of the invention, and the subject 
matter of the patent, and renders possible the implementation of the 
patented invention.  In order for this provision to be applicable, the 
concerned third party has to know that such elements and means 
are sufficient for putting the invention to use, and that they will be 
used to such effect, or that the circumstances render such situations 
sufficiently evident.

1.12	 Can a party be liable for infringement of a process 
patent by importing the product when the process is 
carried on outside the jurisdiction?

Yes; importing an infringing product, even when the process is 
carried on outside of the jurisdiction, falls within the scope of the 
infringing acts regulated under Article 141 of the IPL.  Namely, 
Article 141/1(c) stipulates that using the patented process or selling, 
distributing or commercialising in any other way, importing for 
such purposes, or using by applying the products directly obtained 
through such patented process, without the consent of the patent 
holder, are deemed as patent infringement.

Article 400 of the Procedural Code.  In this application, the court 
may discover evidences ex parte, and appoint experts where 
necessary.

1.5	 How are arguments and evidence presented at the 
trial? Can a party change its pleaded arguments 
before and/or at trial?

The parties have to submit all arguments and evidence by the initial 
examination hearing, which is held after the petition exchange phase 
is completed.  At the initial examination hearing, the court grants the 
parties two weeks’ additional time to submit any missing evidence.  
According to Article 141 of the Procedural Code, the parties are 
allowed to change their arguments with their reply petitions.  
Moreover, at the initial hearing, if a party explicitly consents, the 
other party may change its claims or arguments.  If one of the parties 
is not present at this initial examination hearing and gives no reason 
for being absent, the attending party is allowed to change or extend 
its pleaded arguments freely.
In addition, the parties have the right to correct/amend their 
demand until the end of the trial, as per Articles 176 and 177 of the 
Procedural Code.  

1.6	 How long does the trial generally last and how long is 
it before a judgment is made available?

It generally takes one-and-a-half years before the first instance 
courts, and about two years before the Court of Appeals to reach 
a judgment.  Recently, Turkey adopted a three-tier appeal system 
where there is one more stage between first instance courts and the 
Court of Appeals.  This court, also known as the Court of Cassation, 
may examine the merits of the case and call for another expert 
examination before rendering a decision.  The Court of Cassation 
has been in operation since July 2016 and it is expected that it will 
take six to eight months to assess the merits of each case. This 
period may be longer in case the Court of Cassation decides there is 
a need for a court-appointed expert examination. 

1.7	 Are judgments made available to the public?  If not as 
a matter of course, can third parties request copies of 
the judgment?

According to Article 26 of the Procedural Code, in principle all 
hearings and decisions are public (Principle of publicity).  However, 
there is no database that makes all judgments available to the public.  
Third party attorneys are allowed to review a file without obtaining 
a copy from the file, but only attorneys representing the parties with 
a power of attorney are allowed to obtain copies of a judgment and 
other documents from a court’s file.  

1.8	 Are there specialist judges or hearing officers, and if 
so, do they have a technical background?

According to Article 156 of the IPL, specialised IP courts have 
jurisdiction for all of the actions and claims which arise out of IP 
Law.  The judges in Turkish IP courts have a deep understanding of 
IP law, even if they do not have technical backgrounds.
In the early years of the IP courts, judges were given specific training 
on IP law, but since they have no technical background, they can 
also refer files to expert panels for technical evaluation.  Therefore, 
the practice of the IP courts has evolved so that disputes are often 
solved with the help of expert examinations.  

Gün + Partners Turkey
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(c)	 where the subject matter of the patent exceeds the scope of 
the application or is based on a divisional application filed in 
compliance with Article 91 (unity of the invention principle), 
or on an application filed in compliance with Article 110 
(Usurpation of the Right to a Patent) and exceeds the scope 
of the same;

(d)	 where the holder of the patent does not have the right to a 
patent in accordance with Article 109 of the IPL; or

(e)	 where the scope of the patent is exceeded.

1.16	 Are infringement proceedings stayed pending 
resolution of validity in another court or the Patent 
Office?

Under the IPL or the Procedural Law, there is no specific provision 
requiring the courts to stay infringement proceedings due to a 
pending validity matter before another court or Patent Office such 
as the EPO proceedings. 
It is at the courts’ discretion to stay infringement proceedings in 
order to wait for the invalidity issue to be resolved.  In case of a 
national invalidity case, most IP courts either stay the infringement 
proceedings or decide to consolidate the infringement and 
invalidation proceedings and evaluate both cases together.
With regard to EPO proceedings, in practice if the patent concerns 
the validation of a European patent, depending on the status of the 
EPO proceedings, courts may decide to wait for the outcome of the 
EPO procedure, if it seems it will not be long until is it finalised. 
Apart from that, IP courts generally prefer not to wait for the EPO 
proceedings, considering the length of such procedures.

1.17	 What other grounds of defence can be raised in 
addition to non-infringement or invalidity?

As discussed above, the most used tactical defence against 
infringement attacks is filing an invalidation action against the 
patent.
Additionally, the file history estoppel argument (defined in Article 
89/6 of the IPL) can be raised if the patent owner is relying on 
infringement as per the doctrine of equivalents.
Another defence against an infringement case can be raised due to 
Article 87 which rules about prior user rights:
	 “The patent applicant or the patent owner shall not have the 

right to prevent the persons who began to use the invention 
in good faith or have adopted significant and real measures 
for its use prior to the application date from continuing to 
use the invention which is subject to the patent in the same 
manner or begin to use it in line with the measures adopted.  
However, the continuation of the use of the invention which 
is subject to the patent by the referred persons or its use in 
line with adopted measures shall be at a degree which fulfills 
the reasonable requirements of the establishment they own. 
This right for use may only be transferred along with the 
relevant establishment.”  

Accordingly, if the conditions for prior user rights exist then the 
defendant of an infringement action may depend on this Article 
against infringement claims.
Finally, procedural grounds of the Procedural Law can be raised 
in addition to the non-infringement and invalidity defences. (For 
example, as per Article 114 of the Procedural Law, the court must 
have jurisdiction and the plaintiff must have legal benefit to file the 
action, etc.)

As a note for process patents, if the product manufactured with 
the patented process is new, each product manufactured without 
permission of the patent owner is considered as manufactured with 
patented process.  In this case, the burden of proof is automatically 
reversed, and it is for the defendant party to prove that the 
patented process has not been infringed.  However, if the product 
manufactured with a patented process is not new, it is left to the 
judge’s discretion to decide whether the burden of proof is on the 
defendant (Article 141/2 of the IPL).

1.13	 Does the scope of protection of a patent claim extend 
to non-literal equivalents?

Yes, as per Article 89/5 of the IPL, in determining the scope of 
protection conferred by a patent application or a patent at the time 
of an alleged infringement, all elements equivalent to the elements 
expressed in the claim(s) shall also be considered (doctrine of 
equivalence).  To be an equivalent, the substitute element must 
match the function, way and result of the claimed element. 
In addition, in order to determine the scope of protection of the 
patent, the declarations of the patent application or declarations of 
the patent owner which were given during the grant proceedings 
of the patent or during the validity of the patent will be taken into 
consideration (Article 89/6 of the IPL).
Finally, if the patent includes examples regarding the invention, the 
claims are not interpreted as limited to these examples.  In particular, 
if the additional features of the product or process described in the 
patent are not in the examples or such additional features do not 
include the features described in the examples or the additional 
features cannot realise each purpose or feature described in the 
examples, the additional features cannot be excluded from the scope 
of protection (Article 89/7). 

1.14	 Can a defence of patent invalidity be raised, and if so, 
how? Are there restrictions on such a defence e.g. 
where there is a pending opposition?

Yes, a defence of patent invalidity can be raised either by filing a 
counter action or a separate action against enforcement of the same 
patent. 
The counter action should be pursued within the time period of 
filing the first response petition in the infringement action, as per 
Article 133/1 of the Procedural Law.
A separate invalidation action can be filed at any time.
The restriction brought to the invalidation action is defined in Article 
138/2 of the IPL.  Accordingly, if the invalidation action is filed at 
a time wherein the post grant opposition against the same patent is 
pending, the IP court must delay the invalidity proceedings until the 
outcome of the opposition.

1.15	 Other than lack of novelty and inventive step, what 
are the grounds for invalidity of a patent?

The grounds for the invalidity of a patent are ruled under Article 
138 of the Industrial Property Law.  Accordingly, a patent should be 
declared invalid by a court in the following situations:
(a)	 where the subject matter of the invention does not meet the 

patentability requirements as specified under Articles 82 to 
83 of the IPL (i.e. novelty, inventive step and applicability in 
industry);

(b)	 where the invention has not been described sufficiently 
according to Article 92 of the IPL;

Gün + Partners Turkey
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It is important to note that the Precautionary Injunction decision 
must be enforced within one week of the granting of PI.  Otherwise, 
it is automatically lifted. 
The reasoned decisions and decisions on merits of the courts can be 
enforced at any time.  It is not necessary to wait for the finalisation 
of the decision (finalisation after appeal) if the subject matter 
of the case is not related to family law, property law or personal 
matters.  Case law actions related to intellectual property rights are 
not deemed as a part of property law and therefore can be enforced 
without waiting for finalisation of the decision.

1.21	 What other form of relief can be obtained for patent 
infringement? Would the tribunal consider granting 
cross-border relief?

In practice, reverse PI decisions are available as another form 
of relief that can be obtained for patent infringement.  Indeed, 
we have observed that the IP courts may order PI decisions 
where the potential infringer is allowed to continue with trade or 
business, provided that he pays a guarantee amount corresponding 
to the potential damages of the patent holder.  At the end of the 
proceedings, if the patent infringement is determined, the patent 
holder may refer to this guarantee amount and also ask for further 
damages exceeding the guarantee amount.
Turkish courts do not have jurisdiction on other countries.  Therefore 
cross-border reliefs are not an option.

1.22	 How common is settlement of infringement 
proceedings prior to trial?

Settlement of infringement proceedings prior to trial is very rare; 
although it may be the case, especially if the patent holder sent a 
warning letter to the potential infringer and disclosed its intention to 
start an infringement trial.  This may lead the parties to come together 
and seek an amicable solution.  In particular in pharmaceutical 
patent disputes, parties mostly refrain from settlements due to the 
sensitivity of the Competition Authority. 

1.23	 After what period is a claim for patent infringement 
time-barred?

A claim for patent infringement can be raised as long as the 
infringement is ongoing (and within the duration of the patent 
protection).  The logic behind this is that the damages occur with 
each and every infringing act; therefore, lapse of time is renewed 
with every infringing action.
As the patent infringement act is a kind of unfair act, after the 
infringement has ceased, the general provisions of the Turkish 
Code of Obligations determine the period after which a claim for 
patent infringement will become time-barred.  According to these 
provisions, after two years as of learning about the infringer and 
the damage or in any case after 10 years as of the occurrence of 
the unfair act, a claim for patent infringement becomes time-barred. 

1.24	 Is there a right of appeal from a first instance 
judgment, and if so, is it a right to contest all aspects 
of the judgment?

Yes.  Turkey adopted a new appeal system which entered into 
force on July 20, 2016. The new system introduced a three-tier 
court system; namely first instance courts, Courts of Cassation and 
Courts of Appeal.  In principle, all final decisions of the courts of 

1.18	 Are (i) preliminary, and (ii) final injunctions available, 
and if so, on what basis in each case? Is there a 
requirement for a bond?

In Turkish Patent Law, preliminary injunctions are available, and 
such injunctions mostly stay in force until the judgment, to be 
rendered in the main action, becomes final.  However, the court may 
lift the injunction decision in case the conditions are changed and 
it is brought to the attention of the court by the party subject to the 
injunction.  
According to Article 159 of the IPL, persons who have commenced, 
or will commence, legal proceedings under the IPL, can request for 
a Preliminary Injunction (“PI”) in order to ensure the effectiveness 
of the infringement action, on condition that they bring evidence as 
to the existence of actual use of the patent in Turkey or serious and 
effective preparations to use the patent in question.  The PI requests 
are accepted when any delay might cause irreparable and significant 
damage. 
The success of a PI request totally depends on the quality of evidence 
that a delay might cause irreparable and significant damage.  In 
practice, the courts refer the file to the expert panels and obtain an 
expert report before rendering a PI decision. 
The bond requirement is at the discretion of the court. The court 
evaluates the characteristics of each case to decide whether or not 
a bond is required.  If the court decides that the party requesting 
PI shall deposit a bond, then it is obligatory to deposit said bond 
requirement so that the PI decision can be enforced.  If it is not 
deposited, the decision cannot be enforced, and the PI decision will 
be revoked ex officio. 
Security can be in the form of cash or a letter of guarantee.  The 
court determines the amount according to the particulars of the case, 
i.e. the sales of the product, whether there are other generics in the 
market, etc.

1.19	 On what basis are damages or an account of profits 
assessed?

There are three bases to calculate the damages according to Article 
151 of the IPL:
(1)	 Article 151/1(a) of the IPL: the damages claim is calculated 

according to the income which the patent owner might 
possibly have generated if the competition of the infringing 
party did not exist.  The court-appointed expert panel would 
examine the patent holder’s commercial books and records 
along with the infringer’s, in order to determine the loss of 
profit.

(2)	 Article 151/1(b) of the IPL: the damages claim is calculated 
according to the income which is generated by the infringing 
party from the use of the patent.  In this case, the expert 
examination would be conducted on the infringer’s 
commercial records.

(3)	 Article 151/1(c) of the IPL: the damages claim can be 
calculated according to a licence fee that would have been 
paid if the party infringing the patent would have lawfully 
utilised the patent under a licensing contract.

1.20	 How are orders of the court enforced (whether they 
be for an injunction, an award of damages or for any 
other relief)?

The decisions of courts are enforced according to the Enforcement 
and Bankruptcy Law numbered 2004 by Enforcement Offices.  
Parties shall apply to enforcement offices to enforce a court’s 
decision, i.e. a preliminary injunction decision.

Gün + Partners Turkey
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As concerns amendments, if a European patent is amended, for 
instance at the opposition stage, such amendment will be reflected in 
the Turkish validation patent, and if at that stage there is a pending 
invalidation action in Turkey, such amendment should be taken into 
account.  Therefore, it is very important that Turkish courts stay the 
invalidation proceedings if there is a pending opposition or appeal 
process before the EPO.

2.3	 Are there any constraints upon the amendments that 
may be made?

Please refer to question 2.1.

3 	 Licensing

3.1	 Are there any laws which limit the terms upon which 
parties may agree a patent licence?

Licensing a patent is described under the IPL. There are no 
provisions limiting the terms upon which parties may agree to a 
patent licence.

3.2	 Can a patent be the subject of a compulsory licence, 
and if so, how are the terms settled and how common 
is this type of licence?

Yes.  According to Article 129 of the IPL, a compulsory licence can 
be granted where any one of the following circumstances exists:
(i)	 non-use of the patent;
(ii)	 dependency of the subject matter of the patent;
(iii)	 it is in the public interest;
(iv)	 the export of pharmaceutical products to foreign countries 

experiencing public health problems in line with Law 
no. 6471. The protocol amending TRIPs was accepted in 
Turkey as of 22 May 2013 by means of Law no. 6471 for the 
Acceptance of the Protocol Amending the TRIPs Agreement;

(v)	 a plant breeder cannot develop a new type of plant without 
infringing a previous patent; or

(vi)	 the patent holder engages in activities that prevent, distort or 
restrict competition while using the patent.

In practice, compulsory licensing is very rarely used.  We could 
detect only one case back in 1974 about granting a compulsory 
licence in a matter related to national security.

4 	 Patent Term Extension

4.1	 Can the term of a patent be extended, and if so, (i) on 
what grounds, and (ii) for how long?

The term of a patent cannot be extended in Turkey.

5	 Patent Prosecution and Opposition	

5.1	 Are all types of subject matter patentable, and if not, 
what types are excluded?

According to Article 82 of the IPL, the following, which are not 
inventions by their very nature, shall remain outside the scope of 
this law: 
(a)	 discoveries, scientific theories and mathematical methods;

first instance can be appealed. Interim decisions, however, can only 
be appealed along with the final decision.  The Court of Cassation 
examines judgments, including judgments regarding PI requests, as 
well as the merits of the case.  The decision of the Court of Cassation 
can be appealed to the Court of Appeals.

1.25	 What are the typical costs of proceedings to first 
instance judgment on (i) infringement, and (ii) 
validity? How much of such costs are recoverable 
from the losing party?

The main costs arising in a typical patent case including both 
infringement and validity would be judicial costs (i.e. expert fees) 
and a fixed attorney fee.  Courts set up an expert panel composed 
of three experts.  The fee for each expert examination is around 
TL 3,000 (approximately EUR 900).  A second panel of experts 
is also likely to be appointed if the first one’s report is found not 
to be satisfactory.  The attorney fee which is determined in line 
with the annual tariff declared by Turkish Bar Union is TL 2,600 
(approximately EUR 665). Therefore, the total costs for such 
litigation are around EUR 3,000 to EUR 4,000.  The losing party 
shall bear the judicial costs and the fixed attorney fee.

1.26	 For jurisdictions within the European Union: What 
steps are being taken in your jurisdiction towards 
ratifying the Agreement on a Unified Patent Court, 
implementing the Unitary Patent Regulation (EU 
Regulation No. 1257/2012) and preparing for the 
unitary patent package? For jurisdictions outside 
of the European Union: Are there any mutual 
recognition of judgments arrangements relating to 
patents, whether formal or informal, that apply in your 
jurisdiction?

There is no mutual recognition of judgment arrangements relating to 
patents that apply in Turkey for the time being.

2	 Patent Amendment

2.1	 Can a patent be amended ex parte after grant, and if 
so, how?

According to Article 99/4 of the IPL, the patent owner may amend 
the patent upon objections of third parties after publication of the 
patent grant decision in the Official Bulletin.  Article 103/3 of the 
IPL stipulates that the patent application may be amended during 
the proceedings before the Institute provided that changes shall not 
exceed the scope of the application.  Further, it stipulates that if the 
patent is objected to, the patent owner may amend the patent until 
the Institute gives a final decision on the objection, provided that the 
amendments do not exceed the scope of protection. Any material 
mistakes can be amended at any time.
The IPL also foresees that regulations will be published on 
procedures and principles on amendments and relevant applications; 
such regulations have not yet been published.

2.2	 Can a patent be amended in inter partes revocation/
invalidity proceedings?

Please refer to question 2.1.
Additionally, as Turkey is a contracting state of the EPC, if a patent 
is revoked before the EPO, Turkish validation of such a European 
patent is automatically revoked in Turkey too. 
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Re-Examination and Evaluation Board decision and before Ankara 
IP Courts.

5.5	 How are disputes over entitlement to priority and 
ownership of the invention resolved?

There is no rule in the IPL defining a specific route to be followed 
in case of a dispute over entitlement to priority.  In principle, the 
priority claim of the applicant is examined and evaluated by the 
Patent Office.  The decisions of the Patent Office can be appealed 
before the Re-Examination and Evaluation Board and the Board 
decision can be subject to a cancellation action before the Ankara 
IP Court.
On the other hand, there is no specific route where third parties 
are involved with the priority claim of the patent owner, as non-
entitlement of priority is not listed as one of the grounds for 
opposition or an invalidation action of third parties.  However, 
third parties may challenge the novelty or inventive step of a patent 
depending on the document on which the patent owner claims 
priority, by claiming that the patent owner is not entitled to priority 
over such document and therefore it should be accepted as prior art 
for the patent in question.
In relation to disputes on ownership of the invention, Article 110 of 
the IPL explicitly rules that: 
	 “Allegations, that an applicant of a patent application in fact 

does not have the right to claim the patent, should not be 
made before the Patent Office.  Until the contrary is proven, 
the applicant is deemed to have the right to claim patent. 

	 Persons, who claim to be the true patent owners during patent 
application procedures, in accordance with the provision 
of Art. 109, paragraph 1, have to file a lawsuit before the 
competent court against the applicant and notify the Patent 
Office of such action. The court may decide to delay the 
patent granting procedures until the court’s ruling has become 
final. 

	 In case the decision of the court is finalised in favour of the 
plaintiff (who claims ownership), within three months of the 
finalisation of the court decision the plaintiff can:
(a)	 Demand that the pending application should be accepted 

as the patent application of his own.
(b)	 File a new patent application for the same invention and 

claim priority from the same priority right.  In this case, 
the date of patent application is accepted as the filing date 
of the first application and the first application is deemed 
invalid.

(c)	 Demand that the pending application be rejected. 
	 If the plaintiff fails to apply to the Patent Office within three 

months of the finalisation of the court’s decision, the patent 
application is considered to be withdrawn.

	 Persons who claim a partial right over the patent as co-
inventors have the right to take the matter to court in 
accordance with paragraph 2.

	 Patent applications that are taken to court in accordance with 
paragraph 2 cannot be withdrawn without the approval of the 
plaintiff before the ruling becomes final.

	 If a patent is granted while court proceedings are ongoing, the 
case of unlawful application appropriation becomes a case of 
unlawful patent appropriation.”

On the other hand, as per Article 111 of the IPL, if a patent has 
been granted to a person other than the rightful owner, the person 
claiming to be rightfully vested with such right may file an action 
claiming the transfer of ownership of the patent without prejudice to 
his other rights and claims conferred by the patent.

(b)	 plans, methods, schemes/rules for performing mental acts, 
for conducting business activity and for playing games;

(c)	 computer programs;
(d)	 creations having an aesthetic characteristic and literary and 

artistic works; and
(e)	 presentations of information/data. 
Patents shall not be granted for inventions in respect of the following 
subject matter:
(a)	 inventions whose subject matter is contrary to the public 

order or to morality as is generally accepted; 
(b)	 plant and animal varieties/species or processes for breeding/

plant or animal varieties/species, based mainly on biological 
grounds, except microbiological processes and products 
obtained as a result of microbiological processes;

(c)	 diagnosis methods and surgical methods including all 
treatment methods to be applied on the human and animal 
body;

(d)	 the human body in various stages of its formation and 
evolution and invention of one of the elements of the human 
body including a gene sequence or partial gene sequence; or

(e)	 human cloning processes, process of changing genetic 
identity of human sexual line, use of human embryo with 
industrial or commercial purposes, processes of changing 
genetic identity causing pain to animals without any medical 
benefit for humans or animals and animals obtained as a 
result of these processes. 

5.2	 Is there a duty to the Patent Office to disclose 
prejudicial prior disclosures or documents? If so, 
what are the consequences of failure to comply with 
the duty?

No, there is no duty to the Institute to disclose prejudicial prior 
disclosures or documents.  

5.3	 May the grant of a patent by the Patent Office be 
opposed by a third party, and if so, when can this be 
done?

According to Article 99 of the IPL, within six months following 
the publication of the decision of the patent grant, third parties 
may file oppositions to the grant of the patent.  Oppositions and 
replies of a patent owner to these oppositions are examined by the 
Re-Examination and Evaluation Board.  There is no administrative 
appeal procedure, so the decision of the Board is final.  However, 
the parties can apply to the IP courts within two months as of 
the notification of the decision of the Board and demand for the 
cancellation of the decision.

5.4	 Is there a right of appeal from a decision of the Patent 
Office, and if so, to whom?

First of all, in principle the Patent Office decisions can be appealed 
before the Re-Examination and Evaluation Board within two 
months as of notification of the decision.
Post grant oppositions are filed before and evaluated by Re-
Examination and Evaluation Board.  The IPL does not allow the 
decision of the Re-Examination and Evaluation Board to be 
appealed before the same Board again.  Therefore, Article 99 of the 
IPL rules that the decisions on post-grant oppositions are final.
Every decision of the Re-Examination and Evaluation Board can 
be subject to a cancellation action before the IP Court.  Such an 
action should be filed within two months as of notification of the 
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7.2	 What limitations are put on patent licensing due to 
antitrust law?

To the extent of our knowledge, there has not yet been any case 
where patent licensing is limited due to antitrust law.

8	 Current Developments

8.1	 What have been the significant developments in 
relation to patents in the last year?

The Industrial Property Law (referred to as the IPL above) entered 
into force on 10 January 2017 and replaced the Patent Decree Law 
numbered 551.  The IPL includes provisions regarding patents and 
also trademarks, geographical indications, designs and utility models.
With regard to patents, the major changes are:
(i)	 The introduction of post-grant opposition proceedings, as 

explained under question 5.3 above.
(ii)	 The abolition of seven-year patents.
(iii)	 A revision of the compulsory licensing system, as explained 

under question 3.2 above. 

8.2	 Are there any significant developments expected in 
the next year?

We are awaiting developments regarding the functioning of the 
new three-tier appeal system.  Since the appellate courts have only 
recently started to work and grant decisions, there is no established 
procedure for examination proceedings (e.g. expert examinations).  
We will discover procedural practice of the appellate courts in the 
following months.
In addition, we expect Regulations on the Implementation of the 
IPL to be published as there are many issues which are yet to be 
decided.

8.3	 Are there any general practice or enforcement trends 
that have become apparent in your jurisdiction over 
the last year or so?

Very recently, in a patent invalidation action where the IP Court 
decided not to wait for the EPO proceedings and decided to render 
its final decision, as a last attempt to save the patent, the patent 
owner filed an application for the limitation of the claim set under 
Article 138/3 of the EPC.  Limitation was based on the claim as 
allowed by the Opposition Division.
Surprisingly, but fairly, the court and the Institute accepted the 
claim limitation request of the patent holder.  It was important to 
emphasise to the court that the claim set has become identical to the 
limited set of claims before the EPO.
This may lead us to a new era where there is a parallel between EPC 
and Turkish patent legislation and also the procedures to obtain a 
patent will complete each other, resulting in consistency between 
the claims of Turkish and referred European patents.
The recent decision of the IP Court and the Institute may also reduce 
the number of invalidation cases and save patent holders in the same 
situation from the invalidation of their patents by limiting the claims 
of the patent before EPO proceedings have been finalised or, more 
importantly, after they have been finalised.

Where only partial rights to the patent are claimed, a court action 
may be filed claiming joint ownership of the patent.
The right to raise such a claim and file such a court action as 
described above shall be exercised within two years following the 
date of publication of the patent or, in cases of bad faith, until the 
expiry of the term of protection of the patent.
At the request of the interested party, the court action and the claims 
put forward therein, the final ruling or any other action concluding 
the court action shall be registered in the Patent Register in order to 
have effect against third parties.

5.6	 Is there a “grace period” in your jurisdiction, and if 
so, how long is it?

The IPL defines a priority period of 12 months in Article 93. 
Accordingly:
	 “Any person or his successor who has duly filed an 

application for a patent or utility model in any state that is 
party to the Paris Convention or the Treaty Establishing the 
World Trade Organization, including Turkey, may benefit 
from the priority right within a period of twelve months 
as of the date on which the first application is filed for the 
purpose of submitting an application for the same invention 
in Turkey. 

	 Real persons or legal entities who display the product 
comprising the subject of the patent or the utility model 
in the national or international exhibitions held in Turkey 
or in official international exhibitions or those regarded as 
official held in the countries party to the Paris Convention 
may benefit from the priority right on filing an application for 
receiving a patent or utility model in Turkey within twelve 
months as of the date of display in the relevant exhibition.”

5.7	 What is the term of a patent?

The term of a patent is 20 years from the date of filing the application. 
It cannot be extended.  (Article 101 of the IPL.)

6	 Border Control Measures

6.1	 Is there any mechanism for seizing or preventing the 
importation of infringing products, and if so, how 
quickly are such measures resolved?

Yes, a patent owner may apply to the Customs Office to seize or 
prevent the importation of infringing products.  Such applications 
are very common but, in practice, not easy to enforce, because 
Customs staff are more familiar with trademark-related matters and 
it is difficult for them to understand and detect patent infringement.

7	 Antitrust Law and Inequitable Conduct

7.1	 Can antitrust law be deployed to prevent relief for 
patent infringement being granted?

IP courts do not handle antitrust law-related arguments.  Interested 
parties may deploy antitrust law before the Turkish Competition 
Authority, or claim a damages action based on the Competition Act 
before commercial courts.
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